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II. INTRODUCTION

This particular dispute arose when the grievant, Otila Cornell, a Medical Records
Technician, was discharged on September 5, 2007. (Joint Exhibit 2}, The discharge notice
indicated,

“ it is determined that there was a threat of physical violence displayed toward
another employee with several other employees witnessing. These threats have resulted in
a concern for the safety of all employees and visitors within Visiting Nurse Services of
Michigan. The organization has a no tolerance practice for violence (actual or
threatened) or for a hostile work environment to exist. Under these conditions,
management has elected to terminate the employment of Otita Cornell.” (Joint Exhibit 2).

Following the discharge, a grievance was filed protesting this action. (Joint Exhibit
3). The matter was not able to be settled through the sicps of the grievance procedure and
ultimately was submitted for final and binding arbitration. Your undersigned arbitrator
was jointly selected by the parties to receive evidence and render such a decision. An
evidentiary hearing was held on October 15, 2008 at the Employer’s facilities in Lansing.
Michigan. At that time, both partics were ably represented by legal counsel and had the
full opportunity of presenting testimony and exhibits. They supplemented this opportunity
with helpful post hearing briefs. This matter is now ready for decision and award.

III. FACTS

According to the witnesses in this casc, the incident that resulted in the gricvant

being discharged occurred on or about Thursday, August 30, 2007. According to the first

witness, Alissa Fitzgerald, Tuesday, August 28, 2007, was her day off. When she arrived

for work the following day, Wednesday, the faxes from the day before had not been



pulled off and distributed. There was a dispute as to who was responsible for this duty.
According to Fitzgerald, it would have been either Marlene Fox or the grievant, Otila
Cornell. Fitzgerald testified that the three employees went to their supervisor who decided
that henceforth, Marlene Fox and Gina Davis would be responsible for this duty. Both
Fox and Davis are Clinical Coordinators and are not union members. Apparently, nobody
was particularly pleased with this result, including the grievant.

On Thursday, August 30", the grievant reported for work. Fitzgerald, Fox and
Davis were alrcady present, The work area setup for that day was unusual because Fox,
Fitzgerald, Davis and the grievant were all placed near the front of the office at one long
table. A roof had collapsed in a portion of the office aren so all of the employees were
congregated for that day near the front of the office. In addition, the air conditioning
system was not working properly and it was extremely hot. The usual rules concerning
employee work wear had been relaxed due to the extreme heat.

Fitzgerald testified that when the grievant, Ms. Cornell, arrived, she was wearing
jean shorts and was laughing, saying, “f am so happy.” When asked by another employee
how she was that day, she said, “I'm just a f- - - ing Mexican. That's what they treat me
like around here...a [ - - - ing Mexican.” Later that same morning, she used a Scooby Doo
voice and said, “rut row raggy.” Evidently, Ms. Fox used this expression quite regularly
at the office and the grievant was imitating her. Fitzgerald said she, Ms. Fox, Ms. Comell

and Ms. Davis were all scated beside each other at a long table. Fitzgerald said she was



seated near Ms. Fox, but could overhear the conversation between the grievant and Ms.
Davis at the other end of the table, She was about five to cight feet away. According to
Fitzgerald, the grievant said, "/ know people. He's ready to come and beat someone tip,
and I know he 'l do it...and you know who will be first...it's about revenge. " Fitzgerald
said she was extremely uncomfortable in this situation and found it difficult to
concentrate on her work. She also heard the word, “arson " among the mumbles of the
grievant when she was talking to Gina Davis. As a result, Fitzgerald said she got up and
went to the supervisor's office and told them that she was going to leave if the gricvant
does not stop this type of language. Fitzgerald said she also went to the break room and
called her husband and told him she was going to leave if things didn’t change. After a
while, the grievant was called into the supervisor's office and later, left the building with
an escort.

The following day, Fitzgerald said that interviews occurred with supervisors and
MR people present. Employees were asked to provide written statements. Fitzgerald, who
is & union member, said that her Union Steward, Kim Wright, told them it would not be a
good idea to provide a statement. Nevertheless, she prepared a statement. (Employer
Exhibit 6). Fitzgerald said that a petition was also circulated requesting that the grievant
be returned to work and mentioning that she is a person of high character and integrity.
Fitzgerald said she refused to sign the petition.

On cross examination, Fitzgerald acknowledged that this was the only time that the

(¥}



grievant had made such remarks of that type. According to Fitzgerald, the grievant was
still angry at Fox and herself because of the fax duties. She said she told her supervisors
that the grievant was “acting crazy, [ don’t know what's wrong with her.”

The next witness was Ms, Marlene Fox, a Clinical Coordinator and non-union
employee. Ms, Fox testified concerning the events of August 30, 2007, She said she was
present when Ms, Cornell arrived the morning of August 30™. The grievant announced
that she was very “happy” this moming and, according to Fox, exaggerated her facial
expressions. According to Fox, the grievant mimicked her by saying, “rut row raggy” in
a Scooby Doo voice. Fox said that she is a Scooby Doo fan and uses that routine quite a
bit in the office. When somebody mentioned that she shouldn’t be doing this, the grievant
responded, “what, she doesn’t have a patent on that saying.” Fox said that she felt that
the gricvant was trying to provoke her into some sort of response, Instead, she tried to
ignore her. By 8:15 a.m., according to Fox, she already had enough of the grievant’s
routing, so she mentioned this 1o Supervisors Kim Jones and Glenda Smith, that the
gricvant was being rude and obnoxious and that they needed to stop it before something
became of it. Later on, according to Fox, she heard the grievant say something about
knowing people who would come here and hurt someone, and then she said to Gina
Davis, “and you know who would be the first ene to get beaten up, don’t you? ", as she
motioned over to where Ms. Fitzgerald and her were sitting.

Ms. Fox said she submitted a written statement to her supervisor. (Employer



Exhibit 7). She told supervision that something was wrong with the grievant. Fox said she
was shown the petition being circulated for the grievant, but she refused to sign it because
it’s not true.

On cross examination, Ms. Fox indicated that she and Gina Davis are not on
speaking terms. She acknowledged that usually the grievant is quiet and dresses properly.
She said she did not talk to the grievant on August 30, 2007, She said she was about six to
eight feet away from the grievant when she heard her remarks.

The next witness was Ms, Jacqueline Hobson, a Medial Records Technologist. She
also was acting as a the Receptionist on the morning of August 30, 2007. She was
stationed outside of the office, but there are windows that open up so that she said she
could hear the conversation going on between the grievant and Ms. Davis, According to
Hobson, she heard the grievant say something about “fier brothers and friends and
there's always arson.” She said she was facing Ms, Fitzgerald when she made that
statement.

On cross examination, Ms. Hobson indicated that Ms. Fitzgerald and Ms. Fox do
not get along well with the grievant and Gina Davis. That feud has been going on fora
“couple of years.” Hobson said she also had some friction with the grievant in the past.
Hobson did indicate that during the nine years that she has worked with the grievant, she
had never heard any previous threats, however, she felt she could not, in good conscience,

sign the petition because she doesn’t agree with it. (Union Exhibit 5A).



The final witness presented by the Employer was Ms. Gina Davis, a ten year
employee and a Clinical Coordinator, which a non-union position. Ms. Davis said she
presently works for the hospital as of January 2008. She had been discharged by the
Visiting Nurse Services of Michigan. She acknowledged that she and the grievant were
good friends at work. She also said she disagreed with the decision to terminate the
gricvant and that she signed the petition asking the Employer to reinstate her.

According to Davis, the gricvant was upset when she arrived at work. The night
before, she had become upset because the manager did not support her position
concerning the fax machine. She said she told the grievant, “maybe you shouldn’t go 1o
work, just take the day off and calm down.” Davis said she did not recall any Scooby Doo
statements or “J'm so happy " statements. She said she made a statement as to what she
heard and observed. (Employer Exhibit 8).

Davis recalled that during the morning conversation, the grievant told her, “/ know
people who can hurt people or sei fires.” To that, Davis said she told the gricvant, “come
on now, calm down.” She said this was most unusual for the grievant who is usually quite
quiet. According to Davis, the conversation was directed toward her from the grievant
and not to anybody clse. Davis said that the grievant is fun-loving and that they were a
good team and they were quite efficient,

The final witness for the Employer was Ms. Jodi Methner, a Senior Employment

Human Resource Consultant for the Visiting Nurse Services of Michigan. In this case,






